Publishing Agreement
between
Name:
_____________________________
Name:

_______________________________
Address:
_____________________________
Address:
_______________________________
Postal Code/Town:__________________________ Postal Code/Town:
_______________________________
Phone/Fax:
_____________________________
Phone/Fax:
_______________________________
e-mail:

_____________________________
e-mail:

_______________________________







represented by: _______________________________
Member of collecting society(ies):


Member of collecting society(ies):
_____________________________


_______________________________
hereafter referred to as “AUTHOR”


hereafter referred to as “PUBLISHER”
1. Purpose of Agreement
1.1 AUTHOR is the composer / lyric writer / arranger (delete as appropriate) of the work titled ______________________________________________________________ / the works described in Annexe A, hereafter referred to as the “Work”. 

1.2 AUTHOR shall remit the Work to PUBLISHER before __________ (delivery date) in the form of (delete as appropriate):
· a sound carrier
· a manuscript
1.3 This Agreement covers the transfer and assignment of the following rights to PUBLISHER (delete rights not assigned):
· Exclusive usage rights and royalty claims administered by collecting societies (see Article 2.1)
· Graphical reproduction rights (see Article 2.2)
· Other usage rights (see Article 2.3)
· Future rights (see Article 2.1.1.j)
1.4 The assignment is valid for the territory of ___________________________________. If the parties do not specify the territory, the assignment is deemed to be valid world-wide.
1.5 This Agreement comes into effect on __________ and is valid for the legal term of protection effective from time to time (in Switzerland and the EU, currently 70 years after the author’s death) / is valid for _____ years from the effective date of the Agreement. (Delete as appropriate. If no duration is specified, the assignment shall be valid for the legal term of protection.)
If the contractual term of assignment is shorter than the legal term of protection, the Agreement will be automatically renewed from year to year unless it is terminated in writing by either party with three months’ notice for the end of a calendar year.
1.6 Collective administration of rights and royalty claims assigned to copyright societies on a fiduciary basis are reserved.
1.7 If several of the authors listed in Annexe A are parties to the Agreement, the Agreement only becomes effective after it is signed by all the authors concerned.
If not all the authors listed in Annexe A are parties to the Agreement, the AUTHOR(s) signing the Agreement represent and warrant that the Work can be published and exploited in accordance with the terms and conditions set forth in this Agreement.
2. Assignment of Rights by AUTHOR
2.1 Exclusive usage rights and royalty claims administered by the collecting societies
2.1.1 AUTHOR transfers and assigns to PUBLISHER the exclusive usage rights and royalty claims in the Work for collective administration through the relevant collection society, and in particular (delete as appropriate) the right:
a) to record the Work on sound carriers, sound and video carriers or data carriers of any kind and to manufacture and distribute such carriers including for the purpose of performing, broadcasting, retransmitting or otherwise making available the Work;
b) to deliver or perform the Work either directly or through any kind of medium or to make it perceivable in a place other than where it is presented;
c) to broadcast the Work by radio, television or similar means, including cable (e.g. cable networks) or satellite;
d) to rebroadcast the Work by means of technical installations (cable networks, retransmitters);
e) to make the Work available so that persons can access it from a place and a time individually chosen by them;
f) to make the broadcast or rebroadcast Work, or otherwise made-available Work, perceivable;
g) to rent, lend or otherwise make the Work available against payment or free-of-charge;
h) to manufacture or import blank media or other sound carriers, sound and video carriers or data carriers suitable for recording works;
i) all rights which may result from future technological developments or changes in legislation and which substantially correspond to the rights listed in lit. a) to h) above;
j) ________________________________________________________________________________;
k) ________________________________________________________________________________;
l) ________________________________________________________________________________.

2.1.2 In countries where the assigned rights are not managed by collecting societies, PUBLISHER shall manage those rights directly.
2.2 Graphical reproduction rights
2.2.1 AUTHOR assigns and transfers to PUBLISHER the exclusive right to publish scores and lyrics and to disseminate such copies of works, including on order or via electronic networks.
2.2.2 The assignment is valid for ___ (number) printings and editions. Unless the parties specify a limit, the assignment shall apply for an unlimited number of printings and editions.
2.2.3 AUTHOR undertakes to remit to PUBLISHER the original manuscript in a faultless and legible form, ready for reproduction. AUTHOR shall make any necessary changes to the master copies free of charge, within the time limit set by PUBLISHER. Otherwise PUBLISHER shall be entitled to have a third party make the necessary changes at AUTHOR’s expense. The cost of any changes required by AUTHOR after the final proofs have been approved shall be for AUTHOR’s account.
2.2.4 PUBLISHER shall decide the presentation, sales price and distribution form of the copies of the work in good faith and in accordance with customary practice in the industry.
2.2.5 AUTHOR assigns to PUBLISHER the right to license the Work, or just the lyrics or the music, for publishing in special editions, collections, albums, music reference books, programmes and newspapers and magazines, etc.
2.2.6  AUTHOR transfers and assigns the reprographic rights to PUBLISHER.
2.2.7 PUBLISHER shall deliver to AUTHOR ____ copies of each printing and edition.
2.3 Other usage rights 
2.3.1 AUTHOR moreover assigns and transfers to PUBLISHER the exclusive right to:
a) authorise arrangements, remixes, short versions and other alterations of the Work, as well as translations, new lyrics and sound additions and dramatic or choreographic adaptations and the right to exploit the arranged work (arrangement rights);
b) combine the Work with works of other genres, in particular for the purpose of adding sound to films of all kinds, and to cancel such combinations or replace them with others, and to exploit the music works thus combined (synchronisation rights);
c) use the Work or an arrangement of the Work for advertising purposes of all kinds and to authorise third parties to use the Work accordingly (advertising rights);
d) exploit, and authorise third parties to exploit, parts of the Work by way of sampling (sampling rights);
e) use the lyrics and/or an instrumental version of the Work for individual interpretation (karaoke).
2.3.2 PUBLISHER shall be obliged to obtain AUTHOR’s individual authorisation for the uses contemplated in lits. b) to e). AUTHOR shall be deemed to have given his consent if he fails to respond to PUBLISHER’s written request for an authorisation for the relevant use sent to AUTHOR’s last-known address within the time limit set by PUBLISHER (at least 10 business days).
2.3.3 PUBLISHER acknowledges that, by law, AUTHOR may oppose any distortion of the Work that is damaging to his personality even if PUBLISHER or a third party is contractually or legally authorised to change the Work or use it to create a derived work.
3. Representations and Warranties
3.1 AUTHOR represents and warrants that he effectively disposes of the rights assigned to PUBLISHER under this Agreement and that he has not and will not otherwise transfer those rights. He shall hold PUBLISHER harmless from any third party claims in this respect. PUBLISHER shall not recognise any third party claims without consulting AUTHOR.
The rights assigned to collecting societies for collective fiduciary administration remain reserved.
3.2 AUTHOR represents and warrants that he has obtained the consent of all the persons participating in the Work. Moreover, AUTHOR represents and warrants that the Work does not infringe any third-party rights and, in the event the Work incorporates parts of the works of third parties (by sampling, for example), that he has obtained due authorisation from the lawful authors, publishers and producers concerned.
This warranty lapses if AUTHOR informs PUBLISHER in writing before the Agreement is signed, that the Work uses parts of third-party works and PUBLISHER does not demand in writing, within the time limit set by AUTHOR (minimum 10 days), that authorisation from the legitimate right-holders be obtained.
3.3 AUTHOR undertakes not to use any significant parts of the Work (the melody, lyrics or title in particular) to create a new work during the life of this Agreement.
4. Obligations of PUBLISHER 
In particular, PUBLISHER shall:
4.1 reproduce and distribute the Work within a reasonable time limit (no later than 12 months after receiving the sound carrier or 24 months after receiving the manuscript) and in accordance with customary practice in the industry (publishing). PUBLISHER shall set the publishing date within this time frame.
A work shall be deemed published if copies of the work are produced and made available, physically or electronically, to interested parties, for payment, in a quantity liable to satisfy demand. The production of a score and/or text edition on commission shall also be regarded as publishing;
4.2 strive, during the life of the Agreement, to further the use of the rights assigned under Article 2 in accordance with customary publishing practice, in particular by appropriate promotion of the Work;
“appropriate promotion” means, for example, the following publishing activities:
· promoting the Work in the media;
· finding artists or arrangers to perform or arrange the Work;
· finding film producers to use the Work in films or commercials;
· including the Work in their regularly published publishing catalogue;
· presenting the Work at music fairs (e.g. Midem);
· contacting sub-publishers with a view to concluding sub-publishing agreements for the promotion of the Work abroad.
4.3 in countries where the Work is used, to complete all formalities for the granting, renewal or extension of copyright protection and for the exploitation of the Work; AUTHOR undertakes to deliver all requisite statements for the purpose of filing or renewing the registration of the Work;
4.4 indicate AUTHOR’s name in the customary place at each publishing;
4.5 label each reproduction copy with the following indications;
· Sound carrier:
© by 

____________________________________________
· Score:

© by

____________________________________________
4.6 respect AUTHOR’s right to the integrity of his work and safeguard his moral rights;
4.7 report to AUTHOR at his request on its activities under  paragraphs 1 to 3 of the present Article;
4.8 inform AUTHOR about any sale, merger, splitting or transfer of PUBLISHER’s share capital.
5. Remuneration and Accounting
5.2 Remuneration for the exclusive usage rights and royalty claims administered by the collecting societies
5.1.1 In consideration of the exclusive usage rights and royalty claims (Article 2.1) assigned to the relevant collecting societies for collective administration, AUTHOR shall receive the following shares:
· Performance and broadcasting rights (Article 2.1.1 b to f): in accordance with the distribution key of the relevant society;
· Mechanical rights (Article 2.1.1 a): in accordance with the relevant society’s distribution key, unless If a society’s distribution key cannot be applied for whatever reason, and unless otherwise agreed, the revenues will be divided in equal halves between AUTHOR (and all co-authors, if any) and PUBLISHER.
5.3 Remuneration for graphical reproduction rights
5.2.1 In respect of the graphical reproduction rights, PUBLISHER shall pay AUTHOR ___% (without VAT) of the proceeds from the sale of each copy.
This distribution key shall also apply if the AUTHOR’s score or lyrics are sold individually.
If the Work is published in a collection or other compilation containing several works, AUTHOR’s share shall be calculated proportionally to the number of pages or titles.
5.2.2 No remuneration is due for scores which are distributed for promotional or advertising purposes. PUBLISHER shall provide AUTHOR on request information about the number and use made of such copies.
5.2.3 The remuneration for collectively managed reprographic rights will be distributed in accordance with the relevant society’s distribution key. If the regulations do not specify distribution rules, or if the full remuneration is paid to PUBLISHER, PUBLISHER shall share it equally with AUTHOR. 
5.4 Remuneration for other usage rights 
PUBLISHER’s revenues from the exploitation of any other usage rights (Article 2.3) shall be shared equally between AUTHOR (including any co-authors) and PUBLISHER.
5.5 Remuneration for future rights
Revenues from rights which emerge as a result of technological development or changes in law (Article 2.1.1 i) shall be shared equally between PUBLISHER and AUTHOR (including any co-authors) unless and as long as they are not collectively managed by the collecting societies.
5.6 Common rules
5.5.1 Revenues within the meaning of Article 5.3 and 5.4 refer to the net income from the exploitation of the Work.
5.5.2 If several authors were involved in the creation of the Work and unless otherwise agreed, they shall all be entitled to an equal share of the remuneration for as long as both the music and the lyrics are protected.
5.5.3 If PUBLISHER pays an advance to AUTHOR, the following rules shall apply:
An offsettable but non-reimbursable advance of ___________________ shall be paid to AUTHOR on ________________ at the latest. The set-off details shall be agreed between PUBLISHER and AUTHOR, where necessary in consultation with the relevant collecting society.
5.7 Accounting and payment
5.6.1 PUBLISHER shall prepare and send the accounts to AUTHOR once a year within three months of the end of the calendar year (i.e. no later than 31 March of the relevant year). This rule applies even if the accounting period is shorter than a year. PUBLISHER has no accounting obligation in the absence of revenues. PUBLISHER shall provide information at AUTHOR’s request.
5.6.2 The statement of accounts shall detail the revenues for the relevant accounting period.
5.6.3 PUBLISHER shall transfer the remuneration to AUTHOR within 30 days of sending the statement of account. Amounts of less than _____ each can be carried forward to the next accounting period; in this case AUTHOR shall be duly informed.
5.6.4 Revenues from third parties shall be included in the accounting statement for the period in which they were received by PUBLISHER.
5.6.5 PUBLISHER shall transfer revenues from abroad in the foreign currency, or in Swiss francs at the relevant spot exchange rate. 
5.6.6 If PUBLISHER is late in making payment, AUTHOR shall be entitled to 5% interest on arrears.
5.6.7 If PUBLISHER is in default of his accounting and/or payment obligations, AUTHOR can set a reasonable time limit for remedy. If PUBLISHER still fails to honour his obligations within the remedial time-limit, AUTHOR shall be entitled to terminate the Agreement in accordance with Article 107 et seq. of the Swiss Code of Obligations. Upon termination, all contractually assigned rights shall revert to AUTHOR. Article 7.3.2 concerning the sale of existing scores is reserved. If he terminates the Agreement, AUTHOR shall notify his collecting society(ies).
5.6.8 If AUTHOR does not object to the account statement within 18 months of receipt, the statement shall be deemed accepted.
AUTHOR has the right to view PUBLISHER’s books for the purpose of verifying the accounting. He may appoint an independent accountant or auditor who shall be given access to the relevant documentation on PUBLISHER’s premises subject to advance appointment. AUTHOR has the right to view the documentation during a period of 18 months after receiving the statement of account.
AUTHOR shall bear the cost of auditing the books if no difference to his disadvantage is found.  Otherwise, PUBLISHER shall bear the cost.
5.6.9 The remuneration shall be paid to AUTHORS account _______________________________ ___________________________________________________. Changes in payment instructions must be notified to PUBLISHER in writing.
6. Sub-publisher
6.1 PUBLISHER is entitled to transfer the assigned rights to sub-publishers abroad.
AUTHOR’s share (or the share of all the co-authors involved) of the revenues from the exploitation of the exclusive usage rights managed by the collecting societies and the royalty claims in the sub-published Work shall be:
· with regard to performance and broadcasting rights, at least 50% (Article 2.1.1 b to f);
· with regard to mechanical rights, unless otherwise agreed, at least 40% (Article 2.1.1 a).
Shares from rights management in the sub-publishing territory which are not distributed by the relevant collecting society but by PUBLISHER directly shall be divided between the parties in equal halves.
6.2 PUBLISHER shall provide information about sub-publishing agreements on request.
7. Termination of Agreement
7.2 Normal termination
This Agreement shall cease upon expiry of the term stipulated in Article 1.5, subject to Article 1.5.2 (termination in case of a shorter term of assignment), Article 5.6.7 (termination under Article 107 et seq. CO) and Article 7.2 (early termination).
7.3 Early termination
7.3.5 The Agreement may be terminated:
· by either party if the other party is in repeated or lasting breach of its contractual obligations, with the provison that the terminating party shall have set a reasonable time limit in writing for the other party to honour its obligations, threatening termination otherwise.
· by AUTHOR, if the Work is out of print (scores and/or recordings), or is no longer available in digital form from major providers. Notice of termination cannot be served earlier than two years after the rights were granted or assigned or, if the Work was delivered later, two years after the Work was delivered. Termination under the present clause is subject to the condition that PUBLISHER shall have received a written notification setting a 6-month time limit to re-publish the Work and threatening termination otherwise.
7.3.6 The right to terminate the Agreement for just cause is reserved. Qualify as just cause any circumstances in which the terminating party could not, in good faith, be expected to continue the contractual relationship. 
7.3.7 If insolvency or bankruptcy proceedings are initiated against PUBLISHER, if he is part of a composition agreement with assignment of assets (as stated in Art. 317 of the Swiss debt recovery and enforcement code) or if a garnishment of personal property was conducted without success, this Agreement shall immediately terminate and all rights granted to PUBLISHER shall automatically revert to AUTHOR.
7.4 Effects of termination
7.4.5 Upon termination of this Agreement, all contractual rights shall revert to AUTHOR.
7.4.6 Upon termination of this Agreement, PUBLISHER shall be entitled to sell off the remaining scores during a period of ___ months.
7.4.7 The terminating party shall notify the collecting society that the Agreement is terminated.
8. Final provisions
8.1 This Agreement constitutes the full agreement between PUBLISHER and AUTHOR. Amendments and additions to this Agreement, and its revocation, must be made in writing.
8.2 Should any provision of this Agreement be or become invalid, the other provisions shall remain in full force and effect. The invalid or ineffectual provision shall be replaced with a clause which comes closest to accomplishing the original economic purpose and intent of this Agreement.
8.3 The obligations arising from this Agreement shall be binding on both parties’ heirs and successors.
9. Jurisdiction / Governing Law
9.1 All disputes arising hereunder are subject to the exclusive jurisdiction of the courts at the defendant’s registered office or place of residence.
If only the claimant has its registered office or place of residence in Switzerland, that shall be the place of exclusive jurisdiction.
9.2 This Agreement is governed by Swiss law.
Place, date
__________________________Place, date
_______________________________
AUTHOR:
__________________________PUBLISHER:
_______________________________
Annexe A to Publishing Agreement
between
__________________________________________(AUTHOR)
and

__________________________________________(PUBLISHER)
The Publishing Agreement covers the following Works:
_________________________________________________________________________________________
_________________________________________________________________________________________
_________________________________________________________________________________________
If the distribution key deviates from the regulatory distribution key set in SUISA’s Distribution Regulations (see Article 5.1.1 and 5.5.2 of the Publishing Agreement), the following distribution key shall apply between the right-holders:
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Place, date:
__________________________Place, date
_______________________________
AUTHOR:
__________________________PUBLISHER:
_______________________________
Annexe B to Publishing Agreement: Sampling 
between
__________________________________________(AUTHOR)
and

__________________________________________(PUBLISHER)
In the Work, AUTHOR used parts of third-party works as listed below (by sampling, in particular):
	Title of Work
	

	· Composer
· Lyricist/writer
· Publisher
	see Annexe A

	Title of work used
	

	· Composer
· Lyricist/writer
· Publisher
	

	Description of sample
	

	In accordance with Sample Clearing
Agreement of
	

	Title of Work
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	In accordance with Sample Clearing
Agreement of
	


Place, date
__________________________Place, date
_______________________________

AUTHOR:
__________________________PUBLISHER:
_______________________________
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